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Date: July 17, 1991

Charles G. Berry, Tsq., Milbank, Tweed, Hadley & McCloy, for
the protestear.

Paul Shnitzer, HKsq., Crowell & Moring, for MAR, Inc., an
interested party.

Stepnen H. Tryon, Esy., Department of tho Navy, for the-
agancy. -
Stephen J. Gary, Esq., and John M. Melody, Esq., Office of-the
ucner?1 Counsel, GAO, participated in the preparation of thl
decision.
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1. . bolicitation requirenent for resumes'of key personnel to
operate and maintain specialized, highulpocd naval research
support vessels is not unduly restrictivaeiof conpotition-
agency reasonablyiconcluded that individuals already having
specialized training and exparience with the same type of
vessels wera needed, and tinat consideration of resumes as
part of proposal was necessary to ascertain whether prospec-
tive contractor could operate and maintain the vessels
without interrupticn.
2. Fact that’ 1ncuubont nay enjoy comuatitive advantage by
virtue of enploying pornonn.l alr-ady posinlting highly
spacialized skills required by solicitation does not render
skill requirements improper, and requirements need not pe
relaxel by agency, where agency reasonably concluded they
wera ngcessary to avoid interruption of naval research
programs due to inadequately trained peraonnel.

DECISION

Harbor Branch Ocuanographic Institution, 1lnc. prottlt- aa
unduly: restrictive the sp-ctficntioni in request for proposals
(RFP) No. NOO0167=91-R-0001; issued by tnhe David Taylor
Research Center, Department of the Navy, for the operation and
maintenance of high~speed rasearch support vessels. Harbor
asserts that the RFP ragquirements for resumes deaconstrating
highly specialized training and experience effectively
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precludé all but the lncumoent from competing, and tnerefore
improperly restrict competition.l/

We deny the protest,

The solicitation prov:drs for the operation and maintenance of
two high-speed naval ressarch support vessels, ATHENA and
ATHENA II, originally deésijned and used as combat gunboats
(PG-84 clams) and converted to their present use in the mid-
19708, The incumbent contrdetor. MAR, Inc., hias bean
operating and maintaining tha vessels for the ljavy aince their
conversion; the RFP provides for a 5-year replicement for
MAR's current S5-year contract, which expires on Septeswber 30,
1991, 'The reyuirewments at issue concern the qualifications of
key perscnnel--the master, mate, and chief esngineer~-for which
resumes must be provided as part of the proposal, at the time
of proposal submission. The following requirement is
repragentative of those at issue; -

"C. 4.2.1.1 Master Personnel), Masters shall .
« + « be sxperlience ands-cn operation of L
combined Diesel and Gas Turbine (COPAG) ships of’ tho
PG~54 Class and shall be graduatas of the , . . Navy

+ « + PG-B4 school, or have a minimum of four months
training under a . . . Navy . . . school graduate,

or have not less than four months training by a

master having not less than one year operational
expericncu in vommand of a PG-84 Class vassel."”

Harbor ackpouladqcl that the RFP's training and experience
raqulr-montl are reasonable and appropriate for the operation
and maintenance of the ATHENA vessels., The protester states,
for example, that it is not claiming "that the training or
experience requirements are excessive, for we do not believe
them to be 80." Harbor asserts, howsver, that it is unduly
restrictivea of competition for the Navy to require an offeror
to demonstrats that its personnel have the necessary qualifi-
cations by submitting resumes with its proposal.

Harbor contendus, in this regard, that the number of available
indivIduals with the required experience or training is so
limitel as to preclude all but the incumbent, MAR, from being
able to offer a sufficient number of resumes to compets.
According to Harbor, only 17 vessals of the PG=84 class ware
aver built; the ships were in service only a few years; they
had an unusual and complex CODAG propulsion system; the last

1/ The R‘P, as amuanded, called for the submission of proposals
by April 4. Propcsals wera submitted by three offexors,
including Harbor, which filed its protest prior to the closing
date. No contract has been awarded.
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pertinent courses offered by the Navy were terminated ip the
mid-19708; there have baen no operational PG-84 class ships
with CODAG systoms still intact, other than the twoc ATHENAs,
since .1977; and the ATHENAs themselves have been operated hy
only one contractor, MAR, for approximately 16 years. Due to
these consliderations, Harbor states, the pool of individuals
trained or experienced in the cperation of these vessels has
diminished over the years to the point where only MAR, as
operator of the ATHENAsSs, has besn able to retain enough key
personnel, and provide them with the necessary experience, to
perform this contract, :

Harbor. arguea that the procuremqnt should bs made more
competitivu by amending the solicitation to eliminate the
requirement that resumes be submitted prior to award; this
would ‘enable an Offercr 'to make a commitment in its proposal
to thVide the necessary personnel afcer the contract was
awarded,~in lieu of submitting specific names or resumes as a
precondition of obtaining the award. Alternatively, Harbor
suggests that the RFP be modified to provide for post-award
traininy of personnel by the incumbent contractor, so that- .
individuals lacking the requisite training and tnpnrionct with
the ATHENAS way be proposed.

1n di-agtoeing wi*h daroor, the Navy explains that thc ATHENAS
(as Harbor acknowlodgol) are highly complex, highly special-
ized, -and virtually unique vassels, The Navy al#o points out
that'/the vessels are: part of a largor syntenm thlt includes
mnnagenent, cngincoring and logistics support, ‘test struc-
tur&ﬂp\ﬂﬂd suppor;ycrattﬂ This ATHENA ship ‘system supports a
vaxiety ‘of -ignificant ‘naval research and testing proyrams,
includxng dov-lopnnrtal efforts and experiments in towed array
hydrodynamics, self-induced flow noise reduction, and
enhancement of the acoustical performance of arrays.
According to the agency, it cannot atford to have those .
programs interrupted dus to.possible mishandlihg or improper
maintenance of the vessels by inadequately trained personnel.
In effect, the Navy's position is that individuals proposed to
be trained on the ATHENAs after award, who have only general
experience with other types of vesasels, would not provide the
sane level of assurance of uninterrupted ressarch operations
an wild evidence of the individuals' specialized training and
sxperience with ATHENAS prior to award, where such svidence is
subnitted as part of the proposal and evaluated in the award
decision.

The Competition in Contracting Act of 1984 (CICA) requires
that solicitations specify an agency's needs and solicit
offers in a manner designed to achieve full and open compati-
tion, 10 U.S.C. § 2305(&)(1)(&)(1) (1988), and allows
restrictive provisions only to the extent necessary.

10 U.S.C. § 2305(a)(1)(B)(ii). wWhere a solicitation includes
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raquirements that restrict the ability of offerors to compete,
the agency must have a reasonable basis for imposing the
restrictive requirements., See Engineered Fabrics Corp.,
B-239837; B-239839, Oct. 3,_‘596','i[§'6"f CPD § 268,

The requirement here is reascnable, While Harbor/s alternate
approach might make it easier for firms other than the
incumbent to compete, it also would impose on the agency
increased performance risk in essential programs. Agencies
are not required to compromise their needs in this manner, as
we. have stated in prior cases, For example, in Product
Research, Inc., B-223439,2, Sept, 18, 1986, 86-2 CPD § 317,
the protester asserted that, because personnel with the
requisite specialized experience were difficult to find, the
RFP should be modified to permit post-award training for
proposed personnel. (As noted above, this is an alternative
urged by Harbor as well,) We held that the agency reasonably
concluded that experience with one type of system did not
necessarily equate with being able to operate a completely
diffesrent, sophisticated system; thenrequiremont was reason-
able, therefore, in light of the agency’s need to assure that
ongoing operations would not be interrupted because inex- - .
perienced personnel could not be trained quickly or adequately
enough,

Similarly, -in Sky land Scientific Servs., Ine., B-229700,
Feb, 9, 1988, EE-T'EF § 129, the protester contended that,

because of its 9mall size, it was unable to field a group of
qualified individuals in advance of the contract start date;
it argued, therafore, that a solicitation requirement for the
submission of resumas did not permit full and open competition
because it unduly discriminated against businesses of its
size, As we stated there:

"It is: apparent that’ the Navy is requesting resumes
in order toievaluate the quality, ‘of an offeror's
proposed personnel. Since pnrformance of the
contract requires specific expertise and skill, and
substandard performance would adversely affect the
Navy'a weapons system, we do not believe that the
Navy’s request for resumes can reasonably be viewed
as unduly restrictive. The Navy clearly is in a
better position to evaluate offers and to select the
most technically qualified offer by having offerors
provide resumes on their personnel."

Likewise, under the circumstances here, we think it is
reasonable for the Navy to prefer an approach under which it
will be able to determine, prior to award, that the contrac-
tor’s personnel have the specialized experience to assure
continuity of operations affecting significant naval research
and development efforts. Again, the alternatives suggested by
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Harbor would entail waiting until after award to determine
whether' the, contractor could provide key personnel with the
requisite akills, or it would be necessary to train
individuals; in either case, the agency would run a risk that
coperations would be interrupted in the transition to the new
contractor. We find no support, therefore, for Harbor's
contention that the resume requirement is unduly restrictive,
See gkyland sScicntific Servs., Inc,, B-229700, supra.

As'noted above, Harbor also argues that -the personnel
requirements improperly favor the iacumbent, which already
has employees with the required specialized skills. According
toiﬂarbot, moreover, this unfair advantage will be compounded
if /the Navy adds a third ship to the ATHENA fleet. In that
regard, Harbor states that it believes the Navy is about to
convert a third ship, the DOUGLAG, to an ATHENA~type vessel
under its present contract with MAR, thus increasing the
number of skilled personnel needed to manage the ATHENA
system. Under thoge circumstances, Harbor argues, it will be
aven less likely that any firm other than MAR will bs able to
compete for the replacement contract. -
We find no merit in these sssertions. As a gcntxal ntttcu, a
compatitive advantago gaincd through incumbency, is not an
unfair ndvantagc that ‘must be eliminated, Product Research
inc., B=223439.2, supra; rather, such an a&vanttqc 18 improper
only where it results Irom preferential tredtment of an
offeror or. other unfair action by the government. Skxland
8c1¢nti£ic SOrVe . ,Inc., B-229700,‘lu2ra. Harbor does not
aye, the recor dows not suggest, that any advantage

that MAR uay enjoy. is due to unfair action &n ‘the part of the.
Navy.., There is, therefors, no basis to conclude ‘that any
coupotitivc advantage enjoyed by the incumbdnt is improper.
1d. Further, as explained abovc. we have found that the
resume requirements with ruespect. to the prclont ATHENA system
are reasonable and are based on the Navy's need for con-
tinuity of operations in its ressarch programs. Expansion of
the system by one additional vessel, if it occurs, would not
make that requirement less reasonable. In our view, the need
to assure continuity of operations would be present whether
the ATHENA aysten includes two ships or thres.

In any cass, Harbor's assumptions about the conversion of a
thira ship are npaculativc. The protester refers, for
example, to the “potential” inclusion of the DOUGLAS in the
scope of work to be undertaken under the new contract and
states that it would “appear” that the Navy is "polised" to
accomplish full conversion of the DOUGLAS. The fact of the
matter, however, is that the scope of work of the solicitation
has not been amended to provide for such a contingency. In
fact, the Navy r#ports that the DOUGLAS is not being converted
to an ATHENA-class vessel at all, but that MAR is simply
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determining the extent of work required to make it seaworthy;
that work, the Navy poipts out, is within the scope of the
existing contract, which provides that specific guidance
concarning additional, non-ATHENA research vessels may be
provided by the ATHENA system manager, A protest such as
this, which merely anticipates allegedly improper agency
action, is too speculative to provide a basis for considera-
tion. See General Elec. Canada, Inc., B-230584, June 1, 1988,
88-1 ceb 4 '

Finally, we point out that Harbor is not precluded by the
solicitation or any procurement regulations from offering
resumes of skilled employees currently employed by MAR. In
that regard, Harbor itself admits that it is not prohibited
from obtaining resumes from the incumbent contractor’s
employeea for submission as part of its proposal; the
protester merely states that "the practical hurdles to doing
§C are considerable." Consequently, we find no support for
Harbor’s contention that the solicitation improperly bestows
an unfair competitive advantage on the incumbent.

-

The protest is denied.

bt Ml

James F., Hinchman
General Counsel
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